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“ There  is  a moral  obligation,  which  it  is  the  duty  of  a civilized  and  Christian 
nation  to  enforce  by  law,  to  pay  debts,  perform  contracts,  and  make  reparation 
for  wrongs.” — See  quotation  frotn  Serjeant  Cox  in  note  at  page  5. 


BANKS  AND  BANK  SHAREHOLDERS. 


Dear  Mr.  Rathbone, 

It  was  very  refreshing  to  read  the  following  sentences 
from  your  pen  in  the  Economist  of  25  th  January  last,  alluding  to 
the  sympathy  for  the  suffering  caused  by  the  disastrous  breakdown 
of  the  City  of  Glasgow  and  another  Bank  : “We  shall  have  demands 
for  a great  deal  of  legislative  interference  with  the  Banking  system  of 
1 the  country.  The  tendency  of  the  present  day  is  to  assume  that 

Parliament  can  remedy  many  evils,  the  real  cure  for  which  can  only 
be  found  in  the  vigilance  and  prudence  of  the  public  at  large.” 

The  public  press  generally  has  teemed  with  crude  suggestions, 
often  betraying  profound  ignorance  for  example,  we  find  on  nth 
of  February,  in  the  Spectator,  usually  a very  thoughtful  paper,  the 
following  remarks  when  alluding  to  the  Annual  Meeting  of  the  Union 
Bank  of  London,  and  the  desire  expressed  for  a general  law  to  effect 
the  limitation  of  the  liability  of  Shareholders  in  unlimited  Banks  a 
law,  it  says,  “which  is  obviously  necessary,  as  in  the  similar 
case  of  the  right  to  issue  bank  notes,  in  order  to  protect  the  public 
* from  itself.  When  Shareholders  can  be  found,  as  in  England  and 

Scotland,  to  purchase  shares  in  an  unlimited  Bank  at  rates  which  pay 
them  only  five  per  cent,  they  obviously  need  legislative  protection 
against  their  own  folly.”  Comment  is  superfluous  upon  this  mis- 
representation of  the  law  as  affecting  local  bank  note  issues,  and 
upon  such  a motive  and  object  of  legislation. 

The  Times,  moreover,  has  encouraged  the  great  London  Jom^ 
Stock  Banks  to  force  a limitation  of  their  liability  upon  their 
creditors  by  combining  in  a common  action  for  effecting  this 

purpose. 

' * It  is  with  satisfaction  that  I can  call  attention  to  an  article  in  the  Guardian 

of  ist  January  last,  in  which  the  matters  recently  agitating  the  public  mind  have 
been  discussed  in  a calm  and  intelligent  spirit,  so  opposite  to  that  which  has 
pervaded  the  generality  of  newspaper  contributions. 
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At  the  annual  meetings  of  these  Banks,  the  craving  to  abridge 
their  legal  responsibilities  has  been  exhibited  in  a very  unworthy 
manner.  Whilst  they  recognise,  in  the  superior  security  which  they 
have  hitherto  offered,  the  cause  of  their  pre-eminence  and  the  con- 
sequent magnitude  of  their  profits,  they  also  confess  their  belief  that 
the  action  of  any  single  Bank  would  prejudice  that  Bank  in  favour 
of  those  which  maintained  the  status  quo* 

The  process  for  effecting  the  change  from  unlimited  to  limited 
liability  as  laid  down  by  the  law  may  be  cumbrous,  for  it  very 
properly  involves  the  necessity  of  a notice  being  given  to  all  creditors. 
What,  therefore,  can  be  the  meaning  of  the  statement  made  by  the 
Chairman  at  the  annual  meeting  of  the  London  and  Westminster 
Bank,  that  “complete  facilities  would  be  afforded  them  as  to 
removing  the  technical  difficulty  in  the  way  of  making  the  change  ?” 
The  inference  drawn  by  the  Times  is  that  tire  Ministry  have  already 
been  communicated  with,  and  are  willing  to  simplify  the  process  of 
conversion  by  an  Act  of  the  Legislature. 

The  proprietors  of  the  great  London  Banks  are  no  doubt  a 
powerful  body ; but  a Government  which  contains  two  such  men  as 
a Chancellor  of  the  Exchequer  of  large  official  experience,  and  a 
Home  Secretary  well  trained  in  the  principles  and  administration  of 
the  law  (and  moreover  a practical  man  of  business),  can  surely  not 
lend  itself  to  the  perpetration  of  a job,  which  any  Act  to  facilitate  the 
repudiation  of  legitimate  responsibilities  would  certainly  be.  Nor 
can  I believe  that  a British  Parliament  will  ever  sanction  the  arbitrary 
abridgment  of  the  rights  of  creditors. 


The  only  defect  that  I can  find  in  the  Act  of  1826  (which  for  the 
first  time  legalised  in  England  the  establishment  of  Banks  with  more 
than  seven  partners)  is  that  it  did  not  protect  individual  shareholders 
from  being  singled  out  and  victimised  in  the  case  of  failure.  This 
was  naturally  a bugbear  to  men  having  the  reputation  of  wealth,  and 
often  deterred  them  from  joining  Joint-Stock  Banking  Companies. 
Incorporation  under  the  Companies  Act  of  1862  supplied  a remedy 
for  this  evil  by  requiring  that,  in  winding  up,  all  shareholders  should 
be  made  contributors  only  in  proportion  to  their  respective  holdings. 

When  the  Act  of  1862  was  passed,  legalising  the  formation  of 
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Joint-Stock  Companies  having  limited  liability.  Discount  Houses 
and  Bankers  were  not  at  first  allowed  to  avail  themselves  of  this 
privilege,  for  a very  sufficient  reason.  These  institutions  deal 
exclusively  in  credit,  or  (as  Professor  Bonamy  Price  prefers  to  say) 
in  debt.  They  have  no  ostensible  plant  as  Railways  have,  no 
limitation  to  their  borrowing  powers,  no  rates  or  tolls  which  can  be 
mortgaged  to  Bondholders,  nothing  to  ivarrant  their  Indebtedness 
except  character,  reputation,  and  declared  capital.  The  privilege 
of  limitation  of  liability  having  been  granted  later  on  to  Discount 
Houses,  it  could  not  consistently  be  refused  to  Banks.  Rightly  or 
wrongly,  this  is  now  the  law  \ but  it  is  defective  in  not  requiring 
that  there  should  be  an  adequate  subscribed  capital,  proportionate 
to  the  amount  called  up,  a most  important  element  in  securing  the 
safety  of  creditors. 

All  classes  cannot  be  too  often,  nor  too  earnestly  reminded  of  the 
exposition  of  the  law  of  partnership,  as  propounded  by  Serjeant  Cox 
in  his  work  entitled  “ The  Law  of  Joint-Stock  Companies  and  other 
Associations.”  [See  note  at  foot,*  which  is  a reprint  of  a commu- 
nication made  by  me  to  the  Spectator.  \ 

* UNLIMITED  LIABILITY  OF  BANK  SHAREHOLDERS. 

(To  THK  Editor  of  the  “ Spectator.”) 

— I have  carefully  read  and  re-read  your  article  of  December  2 1st,  on 
“ The  Unlimited  Liability  of  Bank  Shareholders,”  and  can  come  at  last  to  no 
other  conclusion  than  that  you  have  not  succeeded  in  controverting  the  doctrines 
laid  down  by  Serjeant  Cox,  in  his  work  entitled  “The  Law  of  Joint-Stock 
Companies  and  other  Associations.”  Serjeant  Cox  wn'ites 

“ The  law  of  partnership  prescribes  that  each  partner  shall  be  answemble  for 
the  debts  and  contracts  of  the  other  partners,  made  within  the  reasonable  scope 
of  the  business  of  the  partnership.  This  law  was  founded  upon  the  principle  that 
he  who  acts  through  an  agent  ought  to  be  responsible  for  his  agent^s  acts  ; that  it 
is  politic,  as  well  as  just,  that  he  who  shares  the  profits  of  an  enterprise  should  be 
subject  also  to  its  losses  ; that  there  is  a moral  obligation,  which  it  is  the  duty  of  a 
civilised  and  Christian  nation  to  enforce  by  law',  to  pay  debts,  perform  contracts, 
and  make  reparation  for  wTongs.  Limited  liability  is  founded  on  -the  opposite 
principle,  and  is  designed  to  enable  a man  to  avail  himself  of  the  acts  of  his  agent, 
if  advantageous  to  him,  and  to  avoid  responsibility  for  them  if  they  should  be 
disadvantageous ; to  speculate  for  profits,  without  being  liable  for  the  losses  ; to 
make  contracts,  incur  debts,  and  commit  wrongs,  the  law  depriving  the  creditor, 
the  contractor,  and  the  injured  of  his  rightful  remedy  against  the  property  of  the 
person  of  the  wrongdoer,  beyond  the  limit,  however  small,  at  which  it  may  please 
him  to  determine  his  own  liability.  Thus  it  practically  enables  a trader  to  specu- 
late for  the  chances  of  indefinite  gain,  without  being  liable  for  more  than^  a 
definite  loss.  Limited  liability,  w'hich  has  now  been  adopted  into  our  commercial 
legislation,  does  not  mean,  as  is  commonly  supposetl,  the  right  to  make  with  those 
with  whom  we  deal  a special  contract  that  we  shall  not  be  liable  beyond  a named 
sum ; such  a contract  was  always  within  the  power  of  persons  dealing  together ; 
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Had  the  City  of  Glasgow  Bank  been  one  of  limited  liability,  its 
proprietors,  about  1250  in  number,  whose  shares  were  fully  paid  ^ 

up,  would  not  have  lost  more  than  the  cost  of  their  investment ; but 
the  creditors,  estimated  to  be  no  fewer  than  50,000,  would  not 
have  recovered  one  farthing  of  the  six  or  eight  millions  due  to  them. 

In  the  Economist  of  the  ist  Februar>-  last  there  appeared  an 
article,  entitled  “Joint-Stock  Banks  in  London,”  very  elaborate 
and  interesting.  At  its  close  it  enumerated  the  points  of  inquiry 
and  discussion  at  present  occupying  the  attendon  of  the  public. 

On  the  first  of  these,  “limited  or  unlimited  liability,”  I have  already 
offered  some  observations.  I shall  now,  therefore,  confine  myself 

to  the  other  points.  ^ 

The  Form  of  Balance  Sheet  cannot  be  considered  b> 
itself,  without  reference  to  the  question  of  “the  publication  of 

PERIODICAI,  RETURNS  OF  ALL  THE  RANKS  IN  THE  COUNTRY.”  Be 

pies  1 and  2,  by  E.  W.  Cox,  Serjeant-at-Law. 

Applying  the  test  of  Serjeant  Cox’s  definition  of  “ the  moral  obligation  ” upon 
“ a civilised  and  Christian  ” community,  I do  not  see  how  your  proposal  can 
justified— that  the  Legislature  should  “compel  all  Banks  to  limit  the  ° 

iheir  shareholders.”  Ask  yourself  the  question,  what  would  have  been  the  fate  of  the 

Cily  of  Glasgow  Bank,  had  Ih.  lial.llUy  of  i.s  sbarel.olcto  l«n 

liniited  ? It  is  not  easy  to  see  the  force  of  your  arguftient-that  a man  who 
recovers  the  whole  of  a debt  after  a certain  lapse  of  time  is  scarcely  better  off  than 
one  who  has  been  obliged  to  accept  a dividend,  or  to  admit  the  soundness  of  your 

position  that  it  is  a natural  consequence  of  the 

Zt  its  constituency  will  deteriorate.  My  own  personal  experience  of  one  o the 
institutions  thus  branded,  ranging  over  an  i“t.mate  acquamlance  of  foi  ^ 
durinc  twenty-two  of  which  the  management  was  in  my  hands,  eads  to  an  entuely 
„ri^urco„Lion.  The  piopiieLwy  was  enkrged  And  distmclfy  » ^ f 

dSngthi.  period.  It  seems  to  have  been  forgotten  by  “ 

this  controversy  that  Directors  are  not  required  to  accept  the  tians  er  of  shares, 
without  being  satisfied  of  the  responsibility  of  the  would-be  pui  chase  . 

I am.  Sir,  &c.,  ^V.  L. 


It 
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it  remembered  that  the  publication  of  these  returns  is  not  obligatory 
on  any  of  the  Banks  carrying  on  business  under  the  provisions 
of  the  Act  of  1826,  whether  incorporated  under  the  Companies  Act 

of  1862  or  not. 

The  right  to  be  made  acquainted  with  the  details  of  the  business 
for  which  they  are  responsible  has  always  been  inherent  m co- 
partners, whether  few  or  many,  but  the  general  public  have  no  right 
to  claim  a revelation  of  the  internal  affairs  of  any  concern  in  which 
they  are  not  individually  interested.  The  pracUce  of  publishing  to 
the  world  the  Balance  Sheets  of  unlimited  Banking  Corporations  was 
of  gradual  introduction,  evidently  with  a view  of  proclaiming  their 
success.  It  has  unquestionably  made  the  stock  of  these  establish- 
ments an  object  of  speculatlon-a  result  detrimental  in  many  ways. 
One  of  these  only  will  I point  out.  It  is  one  incidental  to  the 
weakness  of  human  nature.  Self-interest  is  apt  to  cloud  the 
judgment  of  shareholders  and  directors  as  to  what  will  best  conduce 
to  the  stability  of  a Bank.  Hence,  probably,  the  share  capital  has 
been  kept  down  with  the  view  of  keeping  up  the  rates  of  dividend. 
The  London  Joint-Stock  Banks  were  once  described,  m the  homely 
words  of  an  old  merchant,  as  being  “ very  large  tops  spinning  upon 
very  small  pegs.”  Had  the  capitals  been  larger  their  earnings 
would  certainly  not  have  been  less,  and  the  rate  per  cent,  of 
their  dividends  might  not  have  brought  forth  so  much  rivalry. 
Mr.  Gilbart  pointed  out  long  ago  that  the  payment  of  a high 
rate  of  dividend  was  distinct  evidence  of  too  small  a capital. 

If  henceforward  the  right  of  - the public^’  to  have  Bank  Balance 
Sheets  submitted  to  their  critical  consideration  is  to  be  recognised, 
there  can  be  no  doubt  that  they  ought  to  be  given  in  more  detail 
than  is  usual  at  present.  But,  even  now,  invidious  comparisons  are 
apt  to  be  insinuated,  and  the  liability  on  acceptance  for  instance 
ignorantly  criticised.  The  London  agents  of  Country  Banks  cannot 
avoid  being  drawn  upon  under  local  usages  of  toade.  Marginal 
credits  are  great  conveniences  and  even  economies  m certain  foreign 
trades,  and,  if  granted  with  circumspection,  are  as  little  risky  and  as 
legitimate  as  any  other  kind  of  accommodation  given  to  a customer. 
Deposits,  which  form  the  staple  bread-winner  of  Banks,  are  neces- 
sarily precarious  in  their  tenure,  especially  the  larger  ones,  while  the 
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maturity  of  an  acceptance  is  known  long  beforehand,  and  of  course 
provided  for  by  appropriate  cover.  The  boast  of  a freedom  from 
such  engagements  is  therefore  simply  absurd.  Such  liabilities 
may  be  kept  as  well  in  hand  as  any  other. 

When  permission  was  given  under  the  Companies  Acts  to  register 
Discount  Companies  and  Banks,  as  claiming  the  right  to  limit  their 
liability,  they  were  very  properly  required  not  only  to  recognise  this 
limitation  in  their  title,  but  also  to  exhibit  to  the  public  a statement  of 
their  liabilities  and  assets.  It  has  been  a self-imposed  task  by  the 
Companies  (which,  like  the  Private  Banks  recognise  their  “ moral 
obligation  to  pay  debts,  perform  contracts,  and  make  reparation  for 
wrongs  ”)  to  extend  the  publication  of  their  accounts  to  other  than 
their  co-partners,  and  if  a new  exaction  is  to  be  made  for  “ the publica-  { 

tion  of  periodical  returns  of  all  the  Banks  in  the  country  f how  about 
the  Private  Banks  ? 

The  Character  of  Audits. — The  very  elaborate  exposition  of 
the  system  of  internal  and  continuous  audit  given  lately  by  some  of 
the  great  Metropolitan  Banks  must,  I think,  have  satisfied  the  public 
mind  that  no  official  or  professional  audit  could  be  carried  on  in  a 
manner  so  effective,  and  that  it  would  necessarily  be  very  perfunctory 
in  comparison. 

Were  such  a duty  thrown  upon  a Department  of  the  Government 
it  would  require  the  employment  of  a large  and  expensive  staff,  at 
the  risk  of  relaxing  the  sense  of  responsibility  on  the  part  of  the 
Directors. 

The  two  other  questions  which  are  raised — the  keeping  of 

ADEQUATE  RESERVES  and  THE  ALLOWANCE  OF  INTEREST,  are 
matters  of  management  with  which  I do  not  see  how  legislation 
can  interfere.  The  first  requires  further  explanation.  Reserves 
may  mean  undivided  profit  held  back  to  meet  contingencies, 
and  there  is  no  object  in  requiring  a separate  investment  of 
this  fund,  or  of  any  other,  apart  from  the  general  assets  of  the 
business.  Moderation  in  the  dividends  paid  out  is  the  best 
security  for  an  adequate  accumulation  under  this  head.  If,  however, 
the  word  Reserves  used  by  the  Economist  refers  to  the  amount  of 
deposits  locked  up  unemployed,  experience  is  the  only  guide  as  to 
the  proportion  required  for  safety  to  be  held  unprofitably. 
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The  Allowance  of  Interest  has  not  been  regulated  with 
much  consideration  by  the  London  Joint-Stock  Banks.  The  rule  of 
<1  thumb  which  guided  them,  led  them  frequently  into  an  awkward 

dilemma.  The  minimum  rate  of  discount  charged  by  the  Bank  of 
England  was  fixed  by  that  Institution,  not  always  as  an  index  of  the 
value  of  loanable  capital  in  the  money  market,  but  frequently  with 
the  view  of  acting  on  the  foreign  exchanges ; so  that  it  has  happened 
that  one  per  cent,  under  that  rate  promised  to  depositors  was  higher 
than  the  interest  that  could  be  obtained  by  employment  of  the 
money  on  undoubted  securities.  The  advertisement  of  their  rates 
of  allowance  naturally  became  a standard  for  the  practice  of  the 
Country  Banks ; and  there  can  be  little  doubt  that  it  established 
throughout  the  country  too  high  an  average  rate  for  the  use  of 
^ I floating  capital.  Banking  deposits  ought  not  to  be  allured  by  such 
rates  of  interest  as  would  keep  large  sums  of  money  uninvested  in 
current  securities.  The  Banks  should  look  upon  them  as  placed  in 
their  hands  for  temporary  convenience. 

If  it  were  desired  to  fix  a standard  by  which  the  public  might 
judge  the  prudent  administration  of  a Bank,  that  standard  might  be 
found  in  a comparison  between  the  advances  to  customers  and  the 
amount  of  paid-up  capital.  No  concern  ought  to  be  satisfied  wfith  a 
reserve  which  did  not  cover  all  loss  of  interest  by  idle  balances, 
cost  of  premises,  and  rebate  on  bills — apart  from  a guarantee  or 
suspense  account,  covering  all  bad  or  doubtful  debts  ; the  employ- 
< ment  of  deposits  being  then  confined  to  Bills,  Government  Stocks, 

or  other  easily  convertible  securities. 

The  objects  of  future  Banking  legislation  are  ample,  without 
attempting  to  interfere  with  what  should  be  left  to  the  “ vigilance 
and  prudence  of  the  public  at  large.” 

The  interesting  pamphlet  lately  published  by  Mr.  R.  H.  Inglis 
Palgrave,  entitled  “ The  Bank  Shareholder’s  Liability,”  brings  to  our 
consideration  a very  ingenious  proposal  for  the  establishment  of 
Banks,  chartered  by  the  Government  for  limited  periods,  and  liable 
to  a thorough  investigation  of  the  state  of  their  affairs  before  they 
f could  obtain  any  renewal  of  their  privileges.  This  would  apparently 

amount  to  the  recognition  of  Banking  institutions  as  organs  of  the 
State,  acting  under  a delegated  authority.  Could  this  system  be 
introduced  in  England,  it  would  be  a complete  revolution. 
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Banking  in  this  country  had  a spontaneous  origin  and  growth, 
stimulated  by  the  wants  of  a community  in  which  the  progress  of 
industry  and  enterprise  outran  the  accumulation  of  capital,  the  power 
of  which  was,  of  course,  multiplied  by  the  action  of  credit.  It  was 
unfettered  by  any  trammels  except  the  usury  laws,  and  an  unwise 
limitation  of  the  number  of  partners  engaged  in  Banking  firms. 

The  control  and  regulation  of  the  circulating  medium  is  surely  a 
proper  function  of  the  Government.  The  necessities  of  the  Exchequer 
appear  first  to  have  aroused  statesmen  to  a reclamation  of  this  right, 
previously  in  suspense.  They  first  imposed  a licence  duty,  and  sub- 
sequently a stamp  tax.  Later  on  they  vindicated  the  right  of  control 
by  wisely  forbidding  the  issue  of  Bank  Notes  of  less  value  than  ^5. 
Finally,  the  Act  of  1844  confined  the  privilege  of  issue  to  existing 
Banks,  already  in  the  enjoyment  of  it,  under  the  condition  of  their 
issue  never  exceeding  the  amount  of  notes  at  that  date  current. 
This  measure,  and  the  bait  held  out  of  compensation  for  relinquishing 
their  privilege,  indicate  unmistakably  the  aim  of  Sir  Robert  Peel’s 
legislation — viz.,  the  ultimate  establishment  of  a single  Bank  of 

issue. 

The  Bank  of  England  alone  was  placed  under  the  obligation  of 
providing  security  for  the  amount  of  her  issues.  Ought  not  this 
to  have  been  required  froip  all  others  whose  promises  to  pay  pass 
current  in  the  hands  of  the  public  ? 

The  principles  by  which  a mixed  circulation  of  coin  and  of  paper 
should  be  regulated  were  propounded  with  much  force  and  clearness 
in  the  writings  of  Lord  Overstone.  They  were  thoroughly  appre- 
hended by  Sir  Robert  Peel;  but  his  legislation  was  hampered  by 
conflicting  interests  and  national  prejudices. 

The  local  issues  of  notes  are  based  on  no  metallic  foundation,  are 
not  even  covered  by  security ; and  the  extension  of  the  system  of 
credit  which  they  cause  (as  proved  by  the  example  of  Lancashire)  is 
quite  unnecessary  for  the  encouragement  of  industry.  Moreover, 
their  existence  has  frequently  been  found  to  cause  an  aggravation  of 
financial  difficulties. 

The  greater  difficulties  which  Sir  Robert  Peel  encountered  in 
dealing  with  Scotland  left  the  measure  of  1845  extremely  imperfect. 


The  Scotch  Bank  issues  ought  to  stand  on  no  different  footing  from 
that  of  the  English  issuing  Banks,  as  long  as  they  both  continue  to 

T exist. 

To  bring  this  about  there  is  ample  scope  for  legislation.  Waiving 
for  the  present  the  question  of  there  being  only  one  single  Bank  of 
issue,  I think  we  may  affirm  that  certain  evils  exist.  To  redress 
them,  I hold — 

istly.  That  the  issue  of  notes  under  ^^5  should  be  prohibited 
in  other  parts  of  the  country  as  well  as  in  England. 

andly.  That  all  issuing  Banks  should  give  security  for  their 
i issues,  as  does  the  Bank  of  England. 

^ Srdly.  That  if  the  Scotch  Banks  cannot  be  restricted  to  a fixed 

limit  of  issue,  as  are  the  English  Banks,  the  gold  which  they  are 
required  to  hold  in  their  coffers,  against  the  excess  beyond  the 
statutory  limit,  should  be  attached  as  security  for  the  issue. 

4thly.  Any  breach  of  the  law  in  these  respects  should  be  visited, 
not  by  an  inoperative  fine,  but  by  forfeiture  of  the  privilege  of  issue. 
I 

I remain, 

Dear  Mr.  Rathbone, 

,J  Yours  faithfully, 

^ WM.  LAXGTON. 

Jngatestone,  i8th  February,  i8jg. 
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James  F.  Wilkinson,  Printer,  32  and  34,  Oxford  Street,  Manchester  ; 
and  at  The  Guttenberg  Works,  Ellor  Street,  Pendleton. 


